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RECOVMENDED ORDER
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before the Honorabl e Di ane C eavinger, Adm nistrative Law Judge,
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STATEMENT OF THE | SSUE

Whet her Respondent discrim nated agai nst Petitioner because

of his race.



PRELI M NARY STATEMENT

On April 1, 2005, Petitioner, Kevin Tinmons, (Petitioner)
filed a Public Accommpbdati on Conpl ai nt of Discrimnation against
Respondent, Waffle House, Inc. (Respondent), with the Florida
Comm ssion on Human Relations (FCHR). The Conplaint alleged
t hat Respondent denied himservice at its restaurant based on
his race. On June 8, 2005, the Florida Commssion filed a
Notice of Determi nation: No Cause, which advised Petitioner
that he had 35 days fromthe date of the Notice to request an
adm ni strative hearing. On June 8, 2005, Petitioner filed a
Petition for Relief alleging the sane facts that were contai ned
in his earlier conplaint. The Petition for Relief was forwarded
to the Division of Adm nistrative Hearings.

At the hearing, Petitioner testified in his own behal f and
offered the testinony of two witnesses. Petitioner did not
of fer any exhibits into evidence. Respondent offered the
testinony of three witnesses and offered four exhibits into
evi dence.

After the hearing Petitioner and Respondent filed their
Proposed Recommended Orders on Decenber 21, 2005.

FI NDI NGS OF FACT

1. Respondent, Waffle House, Inc., owns and operates a
Waffl e House unit |ocated at 2380 E. Brickyard Road, M dway,

Gadsden County, Florida (Mdway Waffl e House). The M dway



Waffl e House offers food an beverages for sale to the public and
is a "public food service establishment” within the nmeaning of
Fl ori da Statutes.

2. Petitioner, his wife, Toyka Tinmons and her cousin,
Kanton Enzor, are African-Anerican. Petitioner and his wfe
live close to St. Petersburg, Florida. M. Enzor lives in
Gadsden County, Florida.

3. M. Timons is a school teacher in St. Petersburg,
Florida. He teaches Health and Physical Education. He and his
wi fe came to Tal | ahassee around February 5, 2005. On that day
M. Timmons, his wife and M. Enzor visited M. Ti mons not her-
in-law s home. The group was at the nother-in-law s home nost
of the day. Around 4:00 p.m, or 5:00 p.m, M. Tinmmons
consunmed two beers. Because he was not close to a trash can and
did not want to throw the beer caps on the ground, M. Tinmons
put both beer caps into the pocket of the jacket he had on.

O her than these two beers, neither M. or Ms. Timmons consuned
any ot her al cohol .

4. Later in the evening at about 7:00 p.m, the Timons
and M. Enzor went to Ms. Timons' brother's hone on Ccal a
Street, in Tallahassee, Florida. Over the next several hours
the group watched a few novies and rem ni sced about famly

menori es.



5. Ms. Timons had been upset all day and had been crying
over the recent death of her grandnother and the serious illness
of her grandfather. Wile at her brother's house she continued
to be enotionally distraught and was crying, naking her eyes red
and swol | en.

6. On February 6, 2005, at about 1:00 a.m, Petitioner,
his wife and M. Enzor decided to get sonething to eat and take
M . Enzor honme. Everyone decided to go to the Mdway Waffle
House since it was on the way to M. Enzor's hone in Gadsden
County. Ms. Timons was dressed in a head scarf, sweat suit
i ke jacket, a t-shirt and some jeans. M. Timons was dressed
in a sweat suit jacket, t-shirt and jeans. Neither was dressed
for going out to a club

7. The group got into the Timons' car. M. Enzor drove
so that M. Timons could sit in the back seat of the car with
his wife in order to console her. She was again crying.

8. When the group arrived at the Waffl e House a | arge
crowd was both inside and outside of the restaurant. The people
gat hered outside of the Waffl e House were playing nusic and not
eating. The crowd both inside and outside the restaurant was
predom nantly bl ack and appeared to have cone fromthe Ten-
Ninety Club, a nightclub located close to the Mdway Waffl e
House. Petitioner testified that there were a |ot of drunk

peopl e com ng fromthe nightclub. The Ten-N nety club is



patroni zed predom nantly by African-Americans. Apparently, it
is not unusual for the Waffle House restaurant and parking | ot
to be extrenely crowded after the club closes. On February 6,
2005, the crowd in the parking lot was estimted to be in the
hundreds and the restaurant was full.

9. As the Timmons' group drove up to the Waffl e House,

M . Enzor thought that it was going to be a while before they
woul d be able to get sonething to eat. Ms. Tinmpbns saw a
Caucasi an couple walk into the restaurant. Additionally, as
Petitioner's car pulled into the Mdway Waffl e House parking

| ot, Gadsden County Sheriff's O ficer, Deputy Stach MlIntyre,
pulled into the parking lot to respond to a public disturbance
call fromthe Mdway Waffl e House staff. The Ti nmons' group and
the Deputy wal ked up to the restaurant at the sane tinme. The
Deputy opened the door for Petitioner, Ms. Tinmmons, and

M. Enzor.

10. Shortly, after the Deputy arrived at the restaurant,
the majority of those not eating left. The remaining patrons
consi sted of two-to-three Caucasi ans, including the couple who
had entered earlier, with the remainder African-Anerican.

11. The M dway Waffl e House consists of several booths and
a dining counter. All the booths were full with groups. The
Ti mmons group sat at the counter along with the Caucasian couple

who had entered before them



12. The Caucasi an coupl e who had wal ked in before the
Ti mons' group had been given gl asses of water. The evidence
did not show whet her the couple desired to order any food or, if
they did, whether their order was taken.

13. Once inside the Waffle House, M. Tinmmons, his wfe
and M. Enzor quietly waited to be served.

14. At the tinme, there were three Waffl e House enpl oyees
working in the restaurant. One waitress was African- Anerican.
The grill cook was Caucasi an, and another waitress, Elizabeth
Wat son, was "a wonman of color,"” or mxed descent who "could have
been" African-Anmerican. M. Watson was the waitress for the
Ti mons' group. M. Watson no | onger works for Waffl e House and
has noved to New York. She did not testify at the hearing.

15. As the Tinmons' group waited to be served, M. Watson
wal ked back and forth in front of themseveral tinmes and never
addressed M. Timmons, his wife or M. Enzor. Oher African-
American patrons of the restaurant were being served and
M. Timmons recalled watching Ms. Watson wal k over to a table of
si X African-Anerican customers. He also recalled that sonme of
t he African- Amrerican custoners had drinks.

16. M. Timmons raised his finger and said, "Excuse ne"
several times. The waitress ignored them and kept wal ki ng back
and forth., After about 20 or 25 m nutes passed M. Tinmons

asked the waitress if they would be served. Finally the



wai tress stopped and told themthere were sone 30 to 35 orders
in front of themand that they would not be served anytinme soon
and needed to go sonewhere else to eat.

17. Ms. Timons asked if they could get a drink, the
wai tress said, "No, you mght as well go sonmewhere else. You're
not going to be served here today.” Ms. Timons recalls a
party of four or five African-Anerican custoners in a booth near
the counter and describes, "I just renenber their food com ng
out to them and | renenber thinking, now, why do they have
their food and I'mnot going to be served?”

18. After the waitress tried to explain that the cook
"couldn't prepare any nore neals at the current tine."
Ms. Timons becane angry with Ms. Watson, raised her voice and
stated, "You nother heifer, you mean to say you're not going to
serve us here? That's not fair. W haven't done anything.
W' ve been sitting here for about 40 m nutes and you're not
going to serve us." M. Enzor admts that it was "possible"
Ms. Tinmons used profanity with Ms. Watson. At this point,
M. Timons was relatively quiet and Ms. Timons asked | oudly
why they weren’'t going to be served. Both asked to speak with
the manager. The waitress pointed to a 1- 800 conpl ai nt nunber
posted on the wall. M. Timons demanded to speak with a
manager, not understandi ng that the manager was not on the

prem ses. The di scussion grew heated and words were exchanged.



The di sturbance coul d be heard over the background noi se of the
restaurant, which was relatively | oud.

19. At this point, the grill cook noticed M. and
Ms. Tinmmons. He "heard quite a few expletives used,” and
recalls "the gentl eman was usi ng | anguage, and then the |ady
then actually junped into--got into the situation.”™ The cook
al so heard the server tell M. and Ms. Timons that she refused
to serve them because of their "language and their attitude."”

20. At about the sane tinme, Deputy MlIntyre noticed the
di sturbance. He cane over and sat down in an enpty chair next
to M. Timmons and asked "what the problemwas.” M. Timons
said the waitress refused to take their order. The deputy asked
Ms. Watson "why she wasn't taking the order.” Ms. Watson told
himthat she had been called a "nother F er."

21. Waffle House policy provides that anyone who is
di sruptive or uses profanity can be refused service in the
restaurant at any tine, that a server has the right to ask such
a customer to leave, and that if the custoner does not | eave,
the server can contact the police and have the custoner renoved.
Custoners at the Mdway Waffl e House have been deni ed service
for being drunk and disorderly, for using foul |anguage, and for
fighting.

22. Deputy McIntyre asked the waitress what she wanted to

do. She said she wanted themto [ eave. At the hearing,



Petitioner admtted that the waitress "probably wanted us to
| eave because ny wife probably said sone words to her, but | was
never rude to her. | was very polite to her asking for service,
and never received it."

23. Both the Timmons and the waitress were agitated.
M. Timons asked Deputy Mlntyre why he had to | eave when al
they wanted was to get served. M. Timons said, "She can't
tell us to leave. W didn't do nothing wong. W want
sonething to eat." The Deputy said, "She wants you to | eave,"
and indicated that they had to | eave the Waffl e House because
t hey were trespassing.

24. M. Tinmons demanded to see the nmanager. He was again
directed to the 1-800 nunber listed on the wall of the Waffle

House. Deputy Mcintyre tried to explain that there was no

manager at the Waffle House and that "if you don't |leave, I'm

going to have to make you leave.” M. Timmons said "Go ahead,

arrest me sonething along those lines." M. Timons responded,
“If you touch me, I'Il sue you and I'll have your badge."

25. Deputy Mcintyre arrested M. Timons for trespassing
and public intoxication and placed himin handcuffs.
M. Timons' asked, "Why are you arresting ne? You can't arrest
me for nothing. | haven't done nothing." He then told the
officer, "I could have your badge for this. Wat is your nane?"

M . Tinmons was escorted out of the Waffl e House. Ms. Ti nmbns



and M. Enzor followed the officer outside. Deputy Mlntyre
searched M. Timons and found the two beer bottle caps in his
j acket pocket. Ms. Timons, who was agitated, asked the
of fi cer why her husband was being arrested. Deputy MlIntyre
grew exasperated and threatened to place Ms. Timons under
arrest if she did not remain quiet and | eave. Because
Ms. Timons did not cease asking the officer what her husband
was charged with and did not | eave, she too was arrested and
charged with trespassing. M. Enzor who remai ned qui et outside
the Waffl e House was not arrested. M. and Ms. Timobns were
| ater acquitted after a trial on the crimnal charges.

26. M. Tinmmons testified that as a result of this
i ncident he suffered a great deal and incurred both actual and
future damages. Unquestionably, M. Tinmons was nortified,
enbarrassed and angered over the incident at the Mdway Waffle
House and his subsequent arrest. However, M. Timobns never
sought to discuss the Waffl e House visit and/or his arrest with
a mental health professional or counselor. He returned to work
t he next school day after the arrest. He testified that the
i nci dent caused his relationship with his wife and her famly to
take an enotional beating because they believed that he was the
reason she had gotten arrested. However, there was no objective
evi dence to support M. Tinmons' assertion. M. Tinmmons also

testified that his future earning capacity would be inpacted

10



because of the arrest and the nmanner in which he was treated by
waffl e House. However, at this point, such inpacts are highly
specul ative, at best. Finally, M. Tinmons testified that his
out - of - pocket expenses related to the defense of his crim nal
charges total ed $12, 000. 00.

27. After the incident Petitioner filed a conplaint with
the WAffl e House. The conplaint stated: "I was very
di ssati sfied because the waitress was rude because she was upset
wi th other custoners.”

28. The Timmons believe that "the reason they were not
bei ng served was because there was a rowdy crowd that was inside
the Waffl e House and on the outside, and that they were being
grouped with those people.” They felt this was raci al
di scri m nati on.

29. However, no Waffl e House enpl oyee told Deputy Mclntyre
to arrest M. or Ms. Timmons. |t was Deputy Mlintyre's
decision to arrest both Tinmmons. Likew se, no enpl oyee of
Waffl e House made any statenment that indicated the Ti mmons'
group had come fromthe Ten-Ninety Club. Additionally, there
was no nention of race by any enpl oyee of Waffle House or by
Deputy Mcintyre. Finally, the evidence in this case does not
show that the Timons' treatnent at the Waffle House or
subsequent arrest were notivated by their race. The evidence

was clear that the events of that night were caused initially by

11



Ms. Tinmmons’' behavior and added to by M. Timons’ behavior and
an overworked waitress. The whole incident was unfortunate with
events escal ating out-of-control. The events were not due to
raci al discrimnation, and the Petition For Relief should be

di sm ssed.

CONCLUSI ONS OF LAW

30. The Division of Adm nistrative Hearings has
jurisdiction over the parties to and the subject matter of this
proceeding. 8 120.57(1), Fla. Stat.

31. Section 760.08, Florida Statutes, provides:

all persons shall be entitled to the ful

and equal enjoynent of goods, services,
facilities, privileges, advantages,

and accommodati ons of any place of public
accommodation, . . . wthout discrimnation
or segregation on the ground of race, color,
national origin, sex, handicap, famli al
status, or religion.

32. Section 509.092, Florida. Statutes, provides that a
restaurant operator "has the right to refuse . . . service to
any person who is objectionable or undesirable to the
orpeator[.]" Read together, it is clear that a restaurant nmay
refuse to serve potential custoners for a variety of reasons,
but may not refuse service based on the custoner's race, creed,
col or, sex, physical disability, or national origin.

33. Section 509.013(5)(a), Florida. Statutes, defines

"public food service establishnment” as foll ows:

12



any building, vehicle, place, or structure,
or any roomor division in a building,
vehicle, place or structure where food is
prepared, served, or sold for inmediate
consunption on or in the vicinity of the
prem ses; called for or taken out by
custoners; or prepared prior to being
delivered to another |ocation for
consunpti on.

Waffl e House is a public food service establishnment and is
subject to the Florida Cvil Ri ghts Act.

34. The Florida Cvil R ghts Act is based on federal anti -
discrimnation statutes, Title Il of the Cvil R ghts Act of
1964, 42 U.S.C. § 2000a, et seq. and 42 U S.C. § 1981. See

Stevens v. Steak N Shake, Inc., 35 F. Supp. 2d 882, 886 ("[T]his

Court | ooks to established federal public acconmodation law in
order to determ ne the nmeaning of the term'such refusal may not

be based upon race, creed, [or]color in Florida Statutes,
Section 509.092, and to determine the elenents of [the
plaintiffs'] civil rights clains under the Florida Statutes.");

see also Laroche v. Denny's, Inc., 62 F. Supp. 2d 1375 (S.D

Fla. 1999) (in case where restaurant was all eged to have refused
service to black customers, court treated plaintiffs federal and
state law clains as having identical substantive elenents),

rev'din part, vacated in part, 281 F.3d 1285 (11th G r. 2001).

Therefore, federal case |aw can be used to interpret the Florida

Civil Rights Act.

13



35. In McDonnell Douglass Corp. v. Green, 411 U. S. 792

(1973), the Suprene Court of the United States articul ated the
burden of proof for cases involving allegations of

di scrimnation under Title VIl cases. Under that case, a
plaintiff has the initial burden of establishing by a

preponder ance of the evidence a prinma facie case of unlawf ul

discrimnation. |If the plaintiff establishes a prima facie case

then the respondent nust go forward and articulate a legitimte
nondi scrim natory reason for the action taken by the respondent.
Once the respondent has articulated a legitinmate

nondi scrimnatory reason, the plaintiff then nust establish by a
preponder ance of the evidence that the reason given is not true
or nerely pretextual. The sane framework al so applies to
conpl ai nts regarding discrimnation in public acconmpdati ons.

See Reeves v. Sanderson Plunbing Prods., Inc., 530 U S. 133

(2000); see also generally Brown v. Anerican Honda Mdtor Co.,

939 F.2d 946, 949 (11th Gr. 1991) (applying Title VII
procedural franmework to Section 1981 case; granting sumrary
j udgnent for defendant).

36. In Laroche v. Denny's, Inc., 62 F. Supp. 2d 1375 (S.D.

Fla. 1999) a petitioner nust initially establish by a

preponderance of the evidence that:

14



a. they are a nenber of a protected cl ass;
b. they attenpted to contract for services
and to afford thenselves the full benefits
and enjoynment of a public acconmodati on;

c. they were denied the right to contract
for those services and, thus, were denied
the full benefits or enjoynment of a public
accomodati on; and

d. such services were available to
simlarly situated persons outside the
protected class who received full benefits
or enjoynent, or were treated better.

37. COearly, as an African-Anerican, Petitioner is a
menber of a protected class. He attenpted to eat at Waffle
House and to enjoy the full benefits and enjoyment of the public
restaurant. M. Timons was denied the right to eat at the
restaurant and was therefore denied the full benefits or
enj oynent of a public accommopdation. However, Petitioner failed

to prove the fourth elenment of his prima facie case of race-

based deni al of service because other African-Anerican custoners
were being served at the Waffl e House by the same waitress.

38. Nor did Petitioner present any evidence of simlarly-
situated non-African-Anerican custoners who arrived after he and
his party but received favorable treatnent. Rather, all of the
ot her custoners, a few who were Caucasian and the vast mgjority
of whom were African-Anmerican, appeared to have had their orders
taken and/ or received drinks or food. Petitioner and his party
were the last to arrive and admt they were told that the

wai tress could not take their order because the cook had

15



30-to0-35 orders in front of them Mdreover, the evidence
denonstrates that Petitioner was not asked to | eave the M dway
Waffl e House until he and his wife engaged in a heated exchange

with the Waffl e House waitress. See, e.g., Rosado Maysonet V.

Solis, 409 F. Supp. 576, 579-80 (D.P.R 1975) (finding no
i nference of racial discrimnation where plaintiffs were
excluded fromcasino due to refusal to conply with dress code

and "rowdy" intoxicated behavior); Evans v. Holiday Inns, Inc.,

951 F. Supp. 85 90 (D.Md. 1997) (granting notion for summary

j udgnment where plaintiffs failed to establish prima facie case

of discrimnatory enforcenent of a notel policy regarding
sanctions for noi se and obnoxi ous behavi or).

39. Finally, Petitioner's claimthat the waitress may have
"associated" himand his party with a group of African-American
custonmers wi th whom she had becone upset earlier because they
"were black"” cannot formthe basis of a claimof racial
discrimnation. Petitioner's "association" theory is based on
specul ati on. Specul ati on al one cannot support a cl ai m of

di scrimnation. See Laroche v. Denny's Inc., 62 F. Supp. 2d

1366, 1368 (S.D. 1999) (holding that the "lawis clear that
suspi ci on, perception, opinion, and belief cannot be used to

defeat"” judgnment as a matter of law). Lizardo v. Denny's Inc.,

270 F.3d 94, 102 (2d Gr. 2001) ("Afailure to greet custoners

on an extrenely busy evening and an exasper ated-even testy-

16



response to a conplaint of discrimnation do not constitute

mar ked hostility as defined, nor are they conduct which should
be presuned to have its origins in racial bias . . . the heated
exchange of words does suggest anger, but there is nothing to
suggest that the anger stemmed from a bias agai nst peopl e of

[the plaintiff's] race.”). See also Robertson v. Burger King,

Inc., 848 F. Supp. 78, 81 (E.D. La. 1994) ("Wile inconvenient,
frustrating, and all too common, the nere fact of slow service
in a fast food restaurant does not in the eyes of this Court,

rise to the level of violating one's civil rights."); See al so

Cal l wod v. Dave & Buster's, Inc., 98 F. Supp. 2d 694, 706

(D. Mi. 2000).

40. Even assuming Petitioner presented a prinma facie case

of race discrimnation, Respondent presented evidence of
legitimate, nondi scrimnatory reasons for Petitioner's failure
to obtain service. Specifically, the evidence showed that the
Waffl e House wai tress was overwhel ned, and that when the
waitress told M. and Ms. Tinmmons she could not take their
order because there were 30-t0-35 orders in front of them

M. and Ms. Timons becane angry and engaged in a heated
exchange with the waitress. Per the Waffl e House policy the
waitress legitimately deci ded she wanted themto | eave. There
was no evidence to suggest that Waffle House's nondi scrim natory

reasons for asking M. Timmons and his party to | eave were

17



pretextual. See Bass v. @Quess? Inc., 54 F. Supp. 2d 1105, 1117

(S.D. Ala. 1999) (a plaintiff cannot show pretext where he
concedes the accuracy of defendant's articul ated non-
di scrim natory reasons for the adverse action); Alexis v.

McDonal d's Restaurants, Inc., 67 F.3d 341, 347-48

(1st Cir. 1985) (plaintiff's testinony that defendant acted
"angrily" toward plaintiff wth a negative tone and "had ' no
reason' to eject” plaintiff fromrestaurant failed as a matter
of law to denonstrate purposeful discrimnation, noting that
there was no probative evidence indicating that the manager's
pet ul ance was anything other than a race-neutral reaction to a
stressful encounter). Therefore, the Petition for Relief should
be di sm ssed.

RECOMVVENDATI ON

Based on the foregoing Findings of Fact and Concl usi ons of
Law, it is RECOMVENDED t hat:
The Florida Conm ssion on Human Rel ations enter a fina

order dismissing the Petition for Relief.
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DONE AND ENTERED t his 22nd day of February 2006, in

Tal | ahassee, Leon County, Flori da.

QM %ﬂﬂyﬁl
DI ANE CLEAVI NGER
Adm nistrative Law Judge
Di vision of Adm nistrative Hearings
The DeSoto Buil di ng
1230 Apal achee Par kway
Tal | ahassee, Florida 32399-3060
(850) 488-9675  SUNCOM 278-9675
Fax Filing (850) 921-6847
wwwv. doah. state. fl.us

Filed with the Cerk of the
D vision of Admnistrative Hearings
this 22nd day of February 2006.

COPI ES FURNI SHED,

Ceci| Howard, General Counsel

Fl ori da Conmi ssi on on Hunan Rel ati ons
2009 Apal achee Par kway, Suite 100

Tal | ahassee, Florida 32301

Deni se Crawford, Agency Cerk

Fl ori da Commi ssion on Hurman Rel ati ons
2009 Apal achee Parkway, Suite 100

Tal | ahassee, Florida 32301

Bar bara Hobbs, Esquire

Cumm ngs, Hobbs & Wallace, P.A
462 West Brevard Street

Tal | ahassee, Florida 32301

Tracey T. Barbaree, Esquire
Sandra Kim Esquire

Ashe, Rafuse & Hill, LLP

1355 Peachtree Street, Northeast
Atl anta, Georgia 30309
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NOTI CE OF RIGHT TO SUBM T EXCEPTI ONS

Al parties have the right to submt witten exceptions within
15 days fromthe date of this recormended order. Any exceptions
to this recommended order should be filed with the agency that
will issue the final order in this case.
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